IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

I N RE:
BETTY A. CABBAGESTALK Bankruptcy No. 99-26025-JKF

Debt or Chapter 13
BETTY A. CABBAGESTALK
Adversary No. 00-2540-JKF
On Debtor's Mdtion for
Reconsi derati on

Plaintiff

V.
VENDOVER FI NANCI AL SERVI CES,
I NC., assignee of ANMRESCO
RESI DENTI AL CORPORATI ON,

AVRESCO RESI DENTI AL
CORPORATI ON;

LI BERTY FURNACE CORPORATI ON,
| NC. ,
Def endant s
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Appear ances:
Joy M Smith, Esquire, for Debtor

Thomas A. Crawford, Jr., Esquire, for Liberty Furnace
Cor poration, Inc.

MVEMORANDUM OPI NI ON
The matter before the court is Debtor's notion for
reconsi deration of our order entered Decenber 4, 2001, in
connection with a Menorandum Qpi ni on of the sane date. The
Decenber 4'" order stated only that the notion to dismiss the

conplaint filed on behalf of defendant Liberty Furnace was

The court’s jurisdiction was not at issue. This
Menmor andum Opi ni on constitutes our findings of fact and
concl usi ons of | aw.



deni ed and that the Debtor's claimagainst Liberty Furnace was
not barred by the statute of limtations under the Pennsyl vania
Honme | nprovenent Finance Act.? The "wherefore" clause of the
notion for reconsideration asks that we "find that the Debtor
be allowed to proceed with the above-listed causes of action
agai nst" Liberty Furnace. Docket No. 46. Those causes of
action are stated to be the Unfair Trade Practices and Consuner
Protection Law (UTPCPL), the Honme | nprovenent Finance Act,
fraud, and negligence. Qur Decenber 4'" Menorandum Opi ni on and
Order dealt with the Hone | nprovenent Finance Act and we do not
revisit that issue here. The brief filed in support of the
notion states that Debtor filed the instant notion for
reconsideration "as to Debtor's causes of action against

Li berty Furnace Corp., Inc. and the statute of limtations
applicable for each.” [d. at Docket No. 50. Debtor then
proceeds to state that the statute of limtations for breach of

contract actions is four years pursuant to 13 Pa. Cons. Stat. Ann.

’Li berty Furnace was added as a defendant in the Anended
Conpl aint. See Docket No. 11. (The Amended Conpl aint is not
titled as such but the docket reflects that entry 11 is the
Anmended Conplaint.) |In the Arended Conpl aint Debtor alleged
certain facts concerning Liberty Furnace. She alleged
resci ssion rights under the Truth in Lending Act and under the
Pennsyl vani a Honme | nprovenent Finance Act, 69 P.S. 81201 et
seq., as well as a usury claimunder H FA but only agai nst
Wendover. She all eged violations of the Hone Owmer's Equity
Protection Act, 15 U S.C. 81639, only agai nst Wendover.

The only counts in the Arended Conpl aint applicable to
Li berty Furnace are those raising the Unfair Trade Practices
and Consuner Protection Law, breach of contract, negligence,
fraud, and breach of fiduciary duty.



§2725 and six years under the UTPCPL, 73 P.S. 8201-2(4).
Section 2725(a) of title 13 of the Pennsylvania Consoli dated
Statutes states that the statute of limtations on a contract
for sale is four years.

Section 201-2 of title 73 is a definitional section and
does not state a statute of limtations. The six year statute
of limtations of 42 Pa.Cons. Stat. Ann. 85527 applies to causes
of action under the UTPCPL. See Gabriel v. O Hara, 534 A 2d
488, 496 (Pa. Super. 1987).

Any civil action or proceeding which is
nei t her subject to another limtation
specified in this subchapter nor excluded
fromthe application of a period of
limtation by section 5531 (relating to no
limtation) nust be conmenced within six
years.
42 Pa. Cons. St at. Ann. 85527. Nonet hel ess, we agree that the
time period of the statutes of limtations for breach of

contract and the Unfair Trade Practices and Consuner Protection

Law are as Debtor states.?

®Thi s statement does not constitute a finding that 13
Pa. Cons. Stat. Ann. 82725 is the applicable section. See 42
Pa. Cons. St at . Ann. 85525 which states that
The follow ng actions and proceedi ngs mnust
be commenced within four years:
(1) An action upon a contract, under seal
or otherw se, for the sale, construction or
furnishing of tangi ble personal property or
fixtures.
(2) Any action subject to 13 Pa.C. S.
82725 (relating to statute of limtations
in contracts for sale).
(3) An action upon an express contract
(continued...)
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Whet her or not Debtor can prove her clains is a not a matter
that can be decided on the pleadings or by way of a notion for
reconsi deration. Debtor will have to prove at trial the
el ements of each of her causes of action.

An appropriate order will be entered.

/sl

Judith K. Fitzgerald
Chi ef Bankruptcy Judge, WD. Pa.

cc: Joy M Smth, Esquire
Nei ghbor hood Legal Services
928 Penn Avenue
Pittsburgh PA 15222

Thomas A. Crawford, Jr., Esquire

3(...continued)
not founded upon an instrument in witing.

(4) An action upon a contract inplied in
| aw, except an action subject to another
limtation specified in this subchapter.

(5) An action upon a judgment or decree
of any court of the United States or of any
St at e.

(6) An action upon any official bond of a
public official, officer or enployee.

(7) An action upon a negotiable or
nonnegoti abl e bond, note or other simlar
Instrument in witing. Were such an
i nstrument is payabl e upon demand, the tine
Wi thin which an action on it nust be
commenced shall be conputed fromthe | ater
of either demand or any paynent of
principal of or interest on the instrunent.

(8) An action upon a contract, obligation
or liability founded upon a witing not
specified in paragraph (7), under seal or
ot herwi se, except an action subject to
another limtation specified in this
subchapter.

Whi ch section is applicable is immterial for purposes of this
notion for reconsideration inasnuch as the tinme period is four
years under each
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

IN RE:
BETTY A. CABBAGESTALK ( Bankruptcy No. 99-26025-JKF
(
Debt or ( Chapter 13
(
BETTY A. CABBAGESTALK (
( Adversary No. 00-2540-JKF
Plaintiff ( On Debtor's Mtion for
( Reconsideration
V. (
VEENDOVER FI NANCI AL SERVI CES, (
I NC., assignee of AVMRESCO (
RESI DENTI AL CORPORATI ON; (
(
AVRESCO RESI DENTI AL (
CORPORATI ON; (
(
LI BERTY FURNACE CORPORATI ON, (
I NC., (
Def endant s (
ORDER

AND NOW this 31%t day of January, 2002, it is ORDERED
that Debtor's Motion for Reconsideration concerning the
statutes of limtations for breach of contract and under the
Unfair Trade Practices and Consumer Protection Law is granted
insofar as the forner is four years and the latter is six

years.

/sl

Judith K. Fitzgerald
Chi ef Bankruptcy Judge, WD. Pa.

cc: Joy M Smith, Esquire
Nei ghbor hood Legal Services
928 Penn Avenue
Pittsburgh PA 15222
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